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Plaintiff-Appellant Cel este L. Matsunaga (Mt her or
Plaintiff) appeals fromthe followi ng orders entered in the
Fam |y Court of the First Crcuit: (a) Novenber 20, 2000 Order
Re: Plaintiff's Motion and Affidavit for Post-Decree Relief
Filed on March 8, 2000" (Novenber 20, 2000 Order) and
(b) January 19, 2001 "Order Denying Plaintiff's Mtion for
Reconsi deration of Order Re: Plaintiff's Mdtion and Affidavit
for Post-Decree Relief Filed on Novenmber 20, 2000" (January 19,

2001 Order).' Specifically, Mther challenges (1) various

1 Per diem District Fam ly Judge Christine E. Kuriyama presided in
this case.



findings of fact; (2) the finding, in Conclusion of Law No. 2, of
t he amount of the nonthly incone of Defendant-Appellee Joel K
Mat sunaga (Fat her or Defendant); (3) the decision, in Conclusions
of Law Nos. 7, 8, 9, 10, 11, 14, and 15, ordering a downward
deviation fromthe anount cal cul ated pursuant to the 1998 Child
Support Cuidelines; and (4) the decision, in Conclusion of Law
No. 24, "that the higher educational provision of the parties
1988 Di vorce Decree should be re-affirned and enforced" and
simlar decisions in Conclusions of Law Nos. 22 and 23. W
affirmin part, reverse in part, vacate in part, and remand.
BACKGROUND

Mot her and Father were married in Honolulu, Hawai‘i, in
Cct ober 1979. They have two children (Daughter 1 and Daughter 2,
or, collectively, First Children). Daughter 1 was born on
March 29, 1982, and Daughter 2 was born on Septenber 21, 1983.
Mot her and Fat her were divorced by a Decree G anting Absolute
Di vorce (Divorce Decree) entered on March 11, 1988. At the tine
of the divorce, Mther was earning approxi mately $36, 000 per year
wor king as a controller for Pineapple Hawai‘i, a conpany that
oper at ed pi neappl e stands and restaurants on the islands of Oahu
and Maui. At the tine of the divorce, Father was earning
approxi mately $45,000 to $50, 000 per year working at GTE Hawaii an

Tel ephone (now known as Verizon Hawaii).



The Di vorce Decree awarded Father and Mot her joint
| egal custody of First Children. It awarded Mot her physi cal
custody of, and Father |iberal visitation of, First Children. As
to First Children, it ordered (1) Father to pay Mther total
child support of $820 per nonth, which was the anount cal cul ated
pursuant to the Hawai‘ Child Support Cuidelines then in effect;
and (2) (a) Father to mmintain nedical and dental insurance
coverage for First Children, (b) Mdther to pay for all uninsured
routi ne nmedi cal and dental expenses, and (c) Father and Mot her
each to pay one-half of all uninsured extra-ordinary nedical and
dental expenses. The Divorce Decree also contained the follow ng
provi si on regardi ng post-secondary educati on:

Should [First Children] continue their education post-high schoo
on a full-time basis at an accredited college or university, or in
a vocational or trade school, [Mother] and [Father] shall each
assume and pay a proportionate share of the higher education
expenses, based on the percentage their net income bears to the
total net income of the parties. Net income shall mean gross
wages | ess federal and state taxes, FICA and mandatory deducti ons.
Such education expenses shall include but not be Ilimted to
tuition, fees and book expense at an amount no greater than the
then current tuition, fees and book expenses at the University of

Hawai i, Manoa. [Mother] and [Father] shall each continue to pay
their proportionate share of the higher educati on expenses for
each child until said child s graduation with a Bachelor's degree
or attainment of the age of 23 years, whichever event shall first
occur. This provision shall be subject to further order of the
Court .

In August of 1988, Mother and First Children rel ocated
to Bell evue, Washington. Mther forned a partnership and began
operating "ForYu Furnishings," a consignnent store. Mdther and
her busi ness partner have been operating the store for the past

11 years.



I n Decenber 1988, Father married his current wife
(Stepnother). Father and Stepnother have two daughters
(Daughter 3 and Daughter 4, or, collectively, Second Children)
fromthis marriage. At the tinme of trial on July 14, 2000,
Daughter 3 was aged ten, and Daughter 4 was aged nine. Second
Chil dren attend Nuwuanu El enentary School, a public school.
Father testified, "W |live in Kaneohe, but we have themon a
district exenption to go into Nuuanu." In 1999, Stepnother's
gross inconme was $74, 708. 52.

First Children attended a small public school in
Bel | evue, Washington. At Father's expense, they visited Father
in Hawai ‘i during their Christnmas and sumer vacations. During
the period from 1988 through 1999, Mther did not ask Father or
the famly court to increase the child support payabl e by Father.
Mot her testified that |ack of finances caused her to deny First
Children's opportunities to participate in class trips and sone
activities. On occasion, First Children would ask Father to pay
one-hal f of an expense. For exanple, Father contributed $4, 000
toward the purchase of a car for Daughter 1, and the car cost a
total of approximtely $7,500.

Mot her testified that when Daughter 1 was choosing
whi ch coll ege/university to attend, she decided she wanted to
remain in Washington but did not want to go to the University of

Washi ngt on because she "does not like to be in a school with a



| arge enrollnment.” Daughter 1 eventually selected the University
of Puget Sound, a private coll ege.

On March 8, 2000, Mdther filed a Mdtion and Affidavit
for Post-Decree Relief (March 8, 2000 Motion), seeking to nodify
the provisions of the Divorce Decree concerning child support,
child health care expenses, and child educational expenses. In
Plaintiff's Position Statenent filed on July 14, 2000, Mot her
sought an order requiring (1) Father to pay child support of
$3, 060 per nonth; (2) Mdther to pay the first $250 per child per
year of uninsured nedical and dental expenses, and Father and
Mot her to pay in proportion to their respective inconmes all other
child nmedi cal and dental expenses; (3) Father and Mther to pay
in proportion to their respective incones for all post-high
school educational expenses incurred by First Children; and
(4) Father to reinburse Mother the fees and costs incurred by
Mother in this matter.

At the tinme of the famly court's July 14, 2000
hearing, Mther was working at the consignnent store and was
receiving $2,000 per nonth. Father was enpl oyed by Verizon
Hawai i, and his annual base pay was $4,350 X 26 equal s $113, 100.
The total of the bonus he was paid in 1998, plus the bonus he was

paid in 1999, was $42,483.36.2 The annual average of these two

2 Al'so in 1998, Defendant-Appellee Joel Matsunaga played in a
charity golf tournanment, made a hole-in-one, and won a car. For his receipt
of the car, he paid taxes on an additional income of $33,375.00.
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bonuses was $21, 241.68. Thus, Father indicated on his My 17,
2000 I ncone and Expense Statenent that his nonthly gross incone
was $11,195. 14 ($113, 100 plus $21, 241. 68 equal s $134, 341. 68
di vided by 12 equals $11,195.14). Father testified that when
averagi ng the bonuses, he did not include the $43,400 bonus he
received in March 2000 because, due to the nerger of Bel
Atlantic and GTE to form Verizon, the year 2000 bonus was
unusual Iy high. Father also did not include the $365.58
nont axabl e value of fringe benefits (such as nedical, dental,
unenpl oynent i nsurance, disability insurance, and workers
conpensati on i nsurance) he received fromhis enployer every two
weeks.

The fam |y court's Novenber 20, 2000 Order states, in
rel evant part, as foll ows:

1. CHILD SUPPORT: For purposes of recalculating child
support, and in light of the credible, conpetent evidence before
the Court, the Court finds that Mother's gross monthly income from
all sources is $2,000.00 and that Father's gross nonthly inconme
fromall sources is $11,195.14. Applying the Hawaii Child Support
Gui delines to these gross nonthly incomes results in Father's
child support obligation of . . . a total of $2,330.00 per nmonth
.o However, based upon the testimony, argument and exhibits
advanced at trial, the Court deviates from the Guidelines and
commenci ng March 15, 2000, Father shall pay to Mother as and for
child support . . . a total of $1,720.00 per month based on the
reasonabl e needs of the mnors as reflected by Mother's I nconme and
Expense Statenent dated February 19, 2000 and appended to Mother's
nmotion.

2. CHILDREN'S HEALTH CARE: Pursuant to . . . the
[ Di vorce Decree], Father shall be responsible for maintaining
medi cal and dental insurance coverage for the parties' two (2)
children. . . . The Court hereby re-affirms and enforces the
remai ning provisions . . . of the [Divorce Decree] with respect to
uni nsured "routine" and "extraordi nary" medi cal and denta
expenses for the children, to wit:.
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Mot her shall pay all uninsured routine nmedical and
dent al expenses for the children. Mot her and Fat her shal
pay equal shares of extraordinary medi cal and denta
expenses including but not limted to hospitalization and
orthodontia. This obligation with regard to the children's
medi cal and dental expenses shall continue for so |ong as
the parties or either of themis obligated to provide child
support and/or educational support for a child of the
parties, or until further order of the Court.

3. POST-HIGH SCHOOL EDUCATIONAL EXPENSES:

The Court finds that the higher educational provision of the
parties' 1988 [Divorce Decree] should be re-affirmed and enforced
i nasmuch as the terms of this provision of their decree were
negoti ated by the parties, both of whom were represented by
counsel at the time of their divorce, as part of the Agreenent
I nci dent To Divorce filed with the Court on February 23, 1988 and
specifically incorporated into the [Divorce Decree].

4. ATTORNEY'S FEES: Mother is awarded reasonable
attorney's fees and costs in relation to her post-decree notion,
the exact amount of which shall be determ ned[.]?3

(Foot not e added.)

On Novenber 30, 2000, Mother filed "Plaintiff's Mtion
for Reconsideration of Order Re: Plaintiff's Mtion and Affidavit
for Post-Decree Relief Filed on Novenber 20, 2000" arguing that:
(1) the famly court violated Hawai‘i's 1998 Anended Child
Support CGuidelines (1998 ACSG by failing to include in the child
support recal cul ati on the $43,400 bonus Father received in Mrch
2000; (2) the famly court violated (a) the 1998 ACSG

(b) Richardson v. Richardson, 8 Haw. App. 446, 808 P.2d 1279

(App. 1991), and (c) Hawaii Revised Statutes (HRS) § 584-15(e)

(2000) by its downward deviation fromthe guidelines anmount in

3 Fi ndi ng of Fact No. 25 of the Findings of Fact and Concl usi ons of
Law filed on April 18, 2001, state that "Plaintiff-Mther is awarded
$3,764.64 (i.e., $3,465.00 for reasonable attorneys fees and $299.64 for
reasonabl e costs.)"



determ ning the appropriate |level of child support; (3) the
conbi nation of (1) and (2) above constitutes a violation of HRS
8 576D 7(b)(3)(2001)4 1is fundanentally unfair to First Children,
and is an abuse of discretion; and (4) the famly court failed to
correctly apply HRS 8§ 580-47 (2001) by apparently determ ning
that the provisions in the parties' D vorce Decree as to First
Children's coll ege education constituted a contract which could
not be nodified after a change of circunstances.

On January 19, 2001, the famly court entered its
"Order Denying Plaintiff's Mdtion for Reconsideration of O der
Re: Plaintiff's Mtion and Affidavit for Post Decree Relief Filed
on Novenber 20, 2000."

On February 20, 2001, Mdther filed a notice of appeal.
On April 18, 2001, the family court entered its Findings of Fact
and Concl usions of Law (FsCF and CsQL).

STANDARDS OF REVI EW
Fi ndi ngs of fact are reviewed under the clearly

erroneous standard. Child Support Enforcenent Agency v. Carlin

96 Hawai ‘i 373, 378-79, 31 P.3d 230, 235-36 (App. 2001). A

4 Hawaii Revised Statutes 8§ 576D-7(b) (1993) states, in relevant
part, as follows: "The guidelines shall be: . . . (3) Applied to ensure, at
a mnimm that the child for whom support is sought benefits fromthe income
and resources of the obligor parent on an equitable basis in conparison with

any other m nor child of the obligor parent[.]" The words "equitable basis”
do not mean "equal basis.” The |law seeks to treat equal children equally. It
does not seek to treat unequal children equally. For exanpl e, when

consi dering whether to order a parent to contribute to the cost of a child's
attendance at a college, university or vocational school, the |aw recognizes
that all children are not equal in terms of qualification, aptitude, desire,
comm tment, conpatibility with the institution, and reasonabl e need
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finding of fact is clearly erroneous if: (1) the record |acks
substanti al evidence to support the finding; or (2) despite
substanti al evidence in support of the finding, the appellate
court is nonetheless left wth the definite and firm conviction

that a m stake has been nade. 1d.

We review the trial court's [conclusions of |aw] de novo

under the right/wong standard. Rai nes v. State, 79 Hawai‘i 219
222, 900 P.2d 1286, 1289 (1995). "Under this . . . standard, we
exam ne the facts and answer the question without being required
to give any weight to the trial court's answer to it." State v.

Mller, 4 Haw. App. 603, 606, 671 P.2d 1037, 1040 (1983). See
also Anfac, Inc. v. Waikiki Beachcomber Inv. Co., 74 Haw. 85, 119
839 P.2d 10, 28, reconsideration denied, 74 Haw. 650, 843 P.2d 144
(1992). Thus, a [conclusion of law] "is not binding upon the
appell ate court and is freely reviewable for its correctness."
State v. Bowe, 77 Hawai‘i 51, 53, 881 P.2d 538, 540 (1994)
(citation omtted).

Chun v. Board of Trustees of Enployees' Retirenent Sys., 92

Hawai ‘i 432, 438-39, 992 P.2d 127, 133-34 (2000). A conclusion
of law which is supported by the trial court's findings of fact
which reflects an application of the correct rule of law w |l not

be overturned. Nani Kool au Conpany v. K&M Construction |Inc.,

5 Haw. App. 137, 141, 681 P.2d 580, 585 (1984).
DI SCUSSI ON
A

Mot her chal | enges various FsOF. Upon a review of the
record, we affirmeach of them except a part of FOF No. 36. It
states that "[Mdther] did not consult with [Father] before
determ ni ng whether or not to send [Daughter 1], to the
Uni versity of Washington (instead of the University of Puget

Sound)." The word "send" is misleading. The evidence is that



Mot her and Daughter 1 agreed that Daughter 1 would go to
col l ege/university at the University of Puget Sound.
B
Mot her chal | enges the follow ng FSOF that are

m sl abel ed as CsQOL:

2. In light of the credible, conpetent evidence before
the Court, the Court finds that . . . [Father's] gross nonthly
income fromall sources is $11,195. 14.

3. The Court accepts as credi ble and reasonabl e
[ Fat her' s] expl anation regarding the cal cul ati ons and anal ysi s
used by himto determ ne his gross nonthly income of $11,195. 14,
as advanced by his financial statements on file at the tinme of
trial.

4. The Court accepts as credi ble and reasonabl e
[ Fat her' s] explanation that the bonuses received by himprior to
trial were not regularly received bonuses (either in terms of
ampunts paid or nunber of times paid).

5. [ Fat her's] bonuses received by himprior to trial were
one time bonuses considered rare and not ordinary, having been

generated primarily by one-time a rare events |like corporate
mergers and other rare department assignments and duties.

The record does not support Mther's argunent that the
famly court was wong in not including in Father's incone the
$365. 58 val ue of fringe benefits received by Father every two
weeks from his enployer. Section Il.D. 16 of the 1998 ACSG
includes within "gross incone"” all "[f]ringe benefits . . . which
reduce personal |iving expenses." Thus, to be included, the
fringe benefit nmust be of sonething that Father reasonably woul d
be expected to pay for if it was not paid for by his enployer.
The record shows that this $365.58 is for "SKBD Choices -
Benefits." Mre specifically, it shows that this $365.58 is for

nont axabl e fringe benefits (such as nedical, dental, unenpl oynent
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i nsurance, disability insurance, and workers' conpensation

i nsurance) fromhis enployer. There is no evidence that all of
these are itens that Father reasonably woul d be expected to pay
for if not paid for by his enployer. Obviously, a part of the
$365.58 is for itens that Father reasonably woul d be expected to
pay for if it was not paid for by his enployer, but there is no
evi dence of what part. Absent this relevant and nmateri al
finding, the famly court was not authorized to include in
Father's inconme any of the $365.58 value of fringe benefits
recei ved by Father every two weeks from his enpl oyer.

Section I1.D.1 of the 1998 ACSG i ncludes within "gross
income"” the "inconme fromall sources that are regul ar and
consistent, including but not limted to: . . . . bonuses[.]"
Contrary to COL No. 4, Father's receipt of a bonus was regular
and consistent. Father argued, and the famly court agreed, that
it should not consider the $43, 400 bonus received by Father in
March 2000 because it was unusually high. The record indicates
that the 1998 and 1999 bonuses were not of simlar anobunts. The
fact that Father averaged the 1998 and 1999 bonuses i ndicates
t hat the anmounts of his bonuses were not consistent. Father
havi ng averaged his 1998 and 1999 bonuses, we conclude that the
famly court erred when it did not average Father's 1998, 1999,

and 2000 bonuses.
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C.

FOF No. 35 states as follows: "Enrollnment at the
Uni versity of Washington would have permtted for ‘in-state
tuition and no need for the expenditure of additional nonies for
[ Daughter 1's] room and board. "

Mot her testified that Daughter 1 did not want to attend
the University of Washi ngton because Daughter 1 "does not like to
be in a school with a large enrollnent.” Mdther sought for an
order requiring Mother and Father to pay in proportion to their
i ncones for Daughter 1's tuition, books, and fees at the
Uni versity of Puget Sound. Mdther estimated that the total cost
of room board, tuition, fees, books, and transportation would be
$30, 695 per year. Mther testified that for "schol arships,
grants and | oans and work study, the total aid is twenty-five
t housand five hundred forty dollars.”™ Mdther asked that Father
be ordered "to pay 89% of approxi mately $5-10, 000 or $4, 450-

$8, 900" (footnote omtted) depending on the financial aid

received. In Mther's words, "if | had to pay a little bit nore
for her to go to the school of her choice, |I would nmuch rather do
that[.]"

Fat her testified, in relevant part, as foll ows:

Q. Do you find it difficult for you to have to tell the
Court that you can't afford the school that your daughter wants to
go to?

A. Yes. And — and it's very difficult, because | want
to do what [Daughter 1] or [Daughter 2] or —- or my other two

ki ds, [Daughter 3] and [Daughter 4] would like to do. But it's
t he bal anci ng of everybody.
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And |I'm very concerned on what providing for one could do in
terms of the ability to provide for all four. And that's why it's
difficult.

The FsOF state, in relevant part, as foll ows:

7. The parties, with counsel, were able to successfully
negotiate an uncontested resolution to their divorce

9. The parties each attended public schools in the State
of Hawaii, through high school, and thereafter graduated fromthe
Uni versity of Hawaii, Manoa. Each party considered the education

(s)he received at this public institution of higher learning to
have been appropriate, sufficient and a good value for the monies
char ged.

10. Paragraph (6) of the 1998 Divorce Decree, regarding
hi gher educati on expenses, was specifically negotiated in the
manner it was because of the parties' position, concerns and
opi ni ons regarding: a) the value of a public school education in
the State of Hawaii, to include a public higher education at the
Uni versity of Hawaii, Manoa, and; b) the need to reasonably and
realistically contain the costs to the parties' of their
children's higher education, especially given that at the tinme the
parties were divorced in March, 1988, it would be several years
before either of their two (2) (then) m nor children would enter
institutions of higher Iearning

Mot her chal | enges the foll owi ng CsQOL:

22. The Court re-affirms Section (6) of the Divorce
Decree, at page 4, regarding the parties' responsibility for Post-
Hi gh School educational expenses.

23. The parties shall be responsible for payment of their
proportionate share of the higher educational expenses incurred by
the children, based on the percentages their respective net
incomes bear to the total net income of the parties, subject to
the limtation that such educational expenses (defined under
Section (6) of the Divorce Decree as tuition, fees and book
expenses), shall be set at an amount no greater [than] the then-
current tuition, fees and book expenses at the University of
Hawai i, Manoa Canpus.

24, The Court further finds that the higher educationa
provi sion of the parties' 1988 Divorce Decree should be re-
affirmed and enforced in as much as the terms of this provision of
their Divorce Decree were negotiated by the parties, both of whom
were represented by Counsel at the time of their divorce, as part
of the Agreenment Incident to Divorce filed with the Court on
February 23, 1988 and specifically incorporated into the Divorce
Decr ee.

13



Plainly stated, the famly court decided that the
hi gher educational provision of the parties' 1988 Agreenent
I ncident to Divorce, which was specifically incorporated into the
Di vorce Decree, should be re-affirmed and enforced because it was
t he counsel ed agreenent of the parties. In doing so, the famly
court erred. The higher educational provision expressly states
that "[t]his provision shall be subject to further order of the
Court." Moreover, "[a] property settlenent agreenent
incorporated into a decree of divorce loses its separate

exi stence and becones part of the decree.”" Willace v. Wil ace,

1 Haw. App. 315, 315, 619 P.2d 511, 511 (1980). Regarding
di vorce decrees, HRS 8§ 580-47 (2001) states, in relevant part, as
fol | ows:

(a) . . . Provision may be made for the support, maintenance

and education of an adult or m nor child and for the support,

mai nt enance, and education of an inconmpetent adult child whether
or not the petition is made before or after the child has attained
the age of majority. In those cases where child support paynments
are to continue due to the adult child's pursuance of education,

t he agency, three months prior to the adult child's nineteenth

bi rt hday, shall send notice by regular mail to the adult child and
the custodial parent that prospective child support will be
suspended unl ess proof is provided by the custodial parent or
adult child to the child support enforcement agency, prior to the
child's nineteenth birthday, that the child is presently enrolled
as a full-time student in school or has been accepted into and
plans to attend as a full-time student for the next senmester a
post - hi gh school university, college, or vocational school. I f
the custodial parent or adult child fails to do so, prospective
child support paynments may be automatically suspended by the child
support enforcement agency, hearings officer, or court upon the
child reaching the age of nineteen years. In addition, if
applicable, the agency, hearings officer, or court may issue an
order term nating existing assignments agai nst the responsible
parent’'s income and i ncome assignment orders.
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(c) No order entered under the authority of subsection (a)
or entered thereafter revising so much of such an order as
provi des for the support, maintenance, and education of the
children of the parties shall inmpair the power of the court from
time to time to revise its orders providing for the support,
mai nt enance, and education of the children of the parties upon a
showi ng of a change in the circunstances of either party or any
child of the parties since the entry of any prior order relating
to such support, maintenance, and educati on. The establishment of
the guidelines or the adoption of any modifications made to the
gui delines set forth in section 576D-7 may constitute a change in
circumstances sufficient to permt review of the support order. A
mat eri al change of circunmstances will be presumed if support as
cal cul ated pursuant to the guidelines is either ten per cent
greater or less than the support amount in the outstandi ng support
order. The need to provide for the child's health care needs
t hrough health insurance or other neans shall be a basis for
petitioning for a nodification of the support order. The nost
current guidelines shall be used to calculate the amount of the
child support obligation.

Thus, while the child is a full-tine student at a
post - hi gh school college, university, or vocational school, the
gui delines continue to apply. The famly court cannot detern ne
whet her an exceptional circunstance warrants a deviation fromthe
appl i cabl e guideline anmount until it determ nes where the child
will be a full-tinme student and what the child' s reasonabl e
expenses wll be. Therefore, the famly court nust decide, in
light of all the relevant facts, at what post-high school college
or colleges, university or universities, or vocational school or
schools it is reasonable for Daughter 1 to be a full-tine
student. If the University of Puget Sound is included,

Daughter 1's actual and reasonabl e expenses nust be consi der ed.
If the University of Puget Sound is not included, Daughter 1's

actual and reasonabl e expenses nmust be consi dered but no nore
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than the actual and reasonabl e expenses Daughter 1 would incur if
she was a full-time student at the npst expensive of the listed
institutions.
D
Wth her March 8, 2000 Mdtion, Mther filed her
February 19, 2000 Incone and Expense Statenent (February 19, 2000

| &ES) reporting her nonthly incone as foll ows:

net pay $1, 681. 36
child support 820. 00
net rent 107. 00
medi cal / dent al rei mbursenent 120. 00°

TOTAL $2, 728. 36

Mot her's February 19, 2000 | &ES reported the foll ow ng

actual nonthly expenses for Mther and First Children:

5 Mot her testified, in relevant part, as follows:
A. Fifty dollars of that hundred and twenty dollars is
rei mbursement that Joel gives to me because of an orthodonti st
bill that we have. And | had to pay a hundred dollars each nonth.

And so we split it fifty/fifty, so he would reinburse me fifty
dol Il ars each nonth for that bill

And the seventy dollars balance is his reinmbursement to me
for half a share of the children's medical insurance prem um

Concl usion of Law No. 19 states as follows:

The parties' current arrangement whereby [ Mother] pays for the
children's medical insurance each month and [Father] then

rei mburses [Mother] for a portion of this expense is adopted as
the Court's current order, but shall be and is amended to require
[Father] to instead reimburse [Mother] for the entire cost of this
insurance, in the current amount of $187.78 per nmonth (or the then
current amount), on a nonthly basis on or before the first day of
each mont h.
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Housi ng and Transportation $2, 410. 98
Debt Service 400. 00

Mbt her First Children

Food $200 $250 450. 00
Cl ot hi ng 53 175 227.00
Medi cal and Dent al 130 212 342. 00
Laundry and d eani ng 10 10 20. 00
Personal articles 35 70 105. 00
Recreati on 45 80 125. 00
School (i ncluding food) 80 80. 00
Househol d 55 50 105. 00
Sports for children 115 115. 00

TOTALS $527 $1, 042 $4, 379. 98

Mot her reported "Housi ng and Transportati on" expenses
of "$2,410.98" per nmonth. Father noted that a part of Mther's
"Housi ng" expenses was attributable to real property in Hawai i
not used by First Children. He advised the famly court that
Mot her' s WAshi ngt on nortgage was $615 per nonth and the utilities
and rel ated expenses were $403, the total sumof $1,018. It
appears that the famly court believed him The record does not
reveal the amount of the relevant "Transportati on” expenses.® In
ot her words, excluding "Transportation" expenses, Mther had an
i ncone of $2,728.36 and expenses of $2,587.

Mot her chal | enges the follow ng CsCL:

7. Based upon the credible testimny, argument(s) and
exhi bits advanced at trial, the Court deviates for good cause from
the Child Support Guidelines Wrksheet, based upon appropriate
exceptional circunstances, and orders that [Father] shall pay to
[ Mot her] as and for the support of the parties' two (2) children

6 I'n her opening brief, Mther indicates that the "transportation

expenses attributable to" her two daughters is $513 per nonth.
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(Foot not e

the sum of $860.00 per nmonth per child, for a total obligation of
$1, 720. 00 per nmonth.7’

8. The Court determ nes that the reasonabl e needs of the
parties' children is $1,720.00 per month based upon and as
reflected by [ Mother's] Income and Expense Statement dated
February 19, 2000 and appended to [Mother's] Motion for Post-
Decree Relief filed March 8, 2000, and rejects in part [Father's]
argument that the children's reasonabl e personal needs are only
$1, 042.

9. The Court finds that the total sum of $1,720.00 per
nmonth will and does meet the children's reasonabl e needs, having
been provided no credible evidence by either party at trial that
the children have been or will be denied specific and necessary
and basic needs as a consequence of this ruling.

10. The Court's decision to deviate fromthe child support
as calculated by the Child Support Guidelines Wrksheet is
supported by the credi ble evidence and testi mony adduced at tria
in consideration of Richardson v. Richardson, 8 Hawaii App. 446
808 P.2nd 1279 (1991)

11. As indicated in the Richardson decision, "exceptiona
ci rcumst ances exist which warrant deviation fromthe [Child
Support Guidelines]" if a party "has an unusually high nonthly
income that would result in a computation higher than the
reasonabl e needs of the children”. Such is the circunstances in
this case.

12. In Richardson, . . . the Hawaii Intermedi ate Court of
Appeal s states that "an award for child support is for the child's
current needs based on the child's appropriate standard of |iving
and not for the purposes of saving portions thereof for future
needs. "

14. The nonthly child support of $2,330.00, as cal cul ated
by the Child Support Guidelines Worksheet in this case, exceeds
the children's reasonable needs which are determ ned to be
$1, 750. 00 [sic] per month

15. If the Court does not deviate based upon appropriate
exceptional circunstances, as it has done in this case, then the
addi tional monies of $580.00 per month would exceed the children's
reasonabl e needs and be considered a payment to the mi nor children
for something other than child support.

added.)

7

Two-t hirds of the $1,018 expense for housing and utilities

($678.66) plus $1,042 equals $1,720.66. No provision is made for the expense
of transportation. In her opening brief, Modther states that "[w] hen
transportation expenses attributable to the girls are factored in to the
ampunts stated in [Mother's] statement, the expenses attributable to the girls
total $2,232, not $1,720.00 as the Court clainmed."
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The 1998 ACSG state that the court

may order child support which deviates (varies) fromthe

Gui delines only if exceptional circunstances warrant such
devi ati on, pursuant to HRS Sections 576D-7 and 576E- 15. In such

cases, the court or hearings officer shall make oral findings of
fact on the record at the hearing or prepare written findings of
fact regarding the exceptional circunstances.

In its Novenber 20, 2000 Order, the famly court

stated, in relevant part, as foll ows:

However, based upon the testimony, argument and exhibits advanced
at trial, the Court deviates fromthe Guidelines and comrenci ng
March 15, 2000, Father shall pay to Mother as and for child
support for the parties' two (2) children, . . . a total of

$1, 720. 00 per nonth based on the reasonable needs of the minors as
reflected by Mother's Income and Expense Statement dated

February 19, 2000 and appended to Mother's notion.

In other words, the famly court agreed w th Father
that Mother's February 19, 2000 | &ES, which she filed with her
March 8, 2000 Mobtion and in which she stated her actual nonthly
i ncone (actual nonthly inconme plus $820 child support) and
expenses at that tinme, stated the reasonabl e needs of First
Chil dren and, therefore, proved an exceptional circunstance.

Mot her contends that the famly court erred when it
ordered a downward deviation fromthe anmount cal cul ated pursuant
to the 1998 ACSG because the famly court did not follow the

requirenents specified in R chardson. Richardson notes that a

court may order child support which deviates fromthe applicable
guidelines "only if exceptional circunstances warrant such
deviation.” 8 Haw. App. at 457, 808 P.2d at 1286. "An unusually

hi gh nmonthly income that would result in a conputation higher
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than the reasonabl e needs of the children"” is one "exceptional

ci rcunstance" warranting departure. 1d. (citing Doe VI v. Roe

VI, 6 Haw. App. 629, 736 P.2d 448 (1987)).
Mot her argues that the court erroneously relied on her
February 19, 2000 I &S to determ ne the reasonabl e needs of First

Chi | dr en. Mbt her asserts that under Richardson, the

determ nation of the appropriate standard of |iving nust take
into account the current financial situation of both parents.
Id. Mother argues that her February 19, 2000 I &ES did not
establish First Children's "appropriate standard of |iving"
because the reported expenses were based on her income plus the
$820 per nmonth child support paynents Father had been paying
since 1988, and that $820 per nonth was not based on Father's
current hi gher incone.

We agree with Mother. Mdther's actual expenses at the
time she filed her notion for an increase of child support show
the cost of the actual standard of living at the tinme of her
application based on her inconme and the child support then being
received. By itself, Mther's February 19, 2000 I&ES stating her
actual incone and expenses at that time based on her incone plus
child support of $820 per nmonth from Father and $70 for one-half
of medical insurance for the children is not substantial evidence
of the reasonable needs of the First Children at the appropriate

standard of |iving.
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Presunptively, the anount of child support necessary to
fund the appropriate standard of living is the total anpunt
conputed according to Parts I, Il, and Il of the 1998 ACSG
Mot her satisfied her burden of proving the anount payable in
accordance with the 1998 ACSG. The famly court found that
Mot her had proved a 1998 ACSG anmount of at |east $2,330 per
nont h.

It is noted in R chardson that the payor's burden is as

foll ows:

In this situation the three questions of fact that nust be
answered are: (1) What is the appropriate standard of |iving?
(2) What is the total cost of the children's reasonabl e needs at
the appropriate standard of living? (3) If the answer to
question (2) is less that the total amount conmputed according to
Parts | and Il of the ACSG,® then the case involves an exceptional
circumst ance.

(Footnote added.) 1d. at 457, 808 P.2d at 1287 (footnote added).
It is the burden of the party alleging the "exceptional
circunstance" to prove that the anmount of child support necessary
to fund the appropriate standard of living is |less than the total
anount conmputed according to Parts I, Il, and IIl of the 1998
ACSG and to prove how rmuch less.® In this case, it is Father's

burden to prove the exceptional circunstance that the anount

8 In the ternms of the 1998 Amended Child Support Guidelines, this
translates into Parts I, |IIl, and II1.
9 We recommend that, in these kinds of cases, (a) the famly court

cause the payee party to present an expense statement showi ng how the payee's
income plus the anount payabl e pursuant to the guidelines would be spent if
the latter was paid and received, and (b) the payor party prove what part(s)
of the children's stated expenses are unnecessary to fund the reasonabl e needs
of the child(ren) at the appropriate standard of living
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conputed according to the 1998 ACSG would result in a conputation
hi gher than the reasonabl e needs of the children at the
appropriate standard of living and to prove the anpunt of that
excess.

The fam |y court considered Mther's February 19, 2000
| &ES stating her actual incone and expenses at that tinme, based
on her income plus child support of $820 per nonth from Fat her
and $70 for one-half of nedical insurance for the children, and
decided that this case involved an exceptional circunstance. The
exceptional circunmstance was that child support of $1,720 plus
t he cost of nedical insurance covering First Children and one-
hal f of the uninsured nedical and dental expenses incurred by
First Children funded the reasonabl e needs of First Children at
the appropriate standard of living. In CO.L No. 11, the famly
court decided that Father "has an unusually high nonthly incone
that would result in a conmputation higher than the reasonabl e
needs of the children.” Cdearly, the famly court's decision
that Father's inconme is "unusually high" is based on (a) its
reliance on Mother's February 19, 2000 | &ES stating her actual
i ncone and expenses at that tinme, based on her incone plus child
support of $820 per nonth from Father and $70 for one-half of
medi cal insurance for the children, and (b) its failure to

deci de and consi der the appropriate standard of |iving.
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Anot her exceptional circunstance is "[o]ther child
support obligations of a parent that render himor her unable to
pay the ACSG | evel of child support for the subject children.”
There is no indication on the record of the famly court's
deci sion on this issue.

CONCLUSI ON

Accordingly, we vacate the follow ng parts of the
April 18, 2001 Findings of Fact, Conclusions of Law, and O der:

(a) The finding, in Conclusion of Law No. 2, of the
anount of the nonthly income of Father, and related findings in
Concl usi ons of Law Nos. 3, 4, 5, and 6.

(b) The decision, in Conclusions of Law Nos. 7, 8, 9,
10, 11, 14, and 15, to order a downward deviation fromthe 1998
Child Support Guidelines.

(c) The decision, in Conclusion of Law No. 24, "that
t he hi gher educational provision of the parties' 1988 Divorce
Decree should be re-affirmed and enforced[,]" and simlar
deci sions in Conclusions of Law Nos. 22 and 23.

W vacate sections 1 and 3 of the Novenber 20, 2000
O der.

W reverse the January 19, 2001 Order entered by the

Fam |y Court of the First Circuit.
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We remand for further proceedings consistent wwth this
opi ni on.
On the briefs:
Judith A Schevtchuk and
Mar gar et Jenki ns Leong
for Plaintiff-Appellant. Chi ef Judge
Robert M Harris

for Def endant - Appel | ee.
Associ ate Judge
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